

SKAGIT COUNTY DISTRICT COURT

IN AND FOR THE STATE OF WASHINGTON

	STATE OF WASHINGTON,



Plaintiff,


vs.

ROBERT L. LYCKSELL,



Defendant
	)

)

)

)

)

)

)
	Case No.: C 677464 and cases joined thereto

ORDER ON MOTION FOR RECONSIDERATION



THIS MATTER HAVING COME ON BEFORE THE ABOVE ENTITLED COURT ON DEFENDANT’S MOTION FOR RECONSIDERATION and the Court having reviewed its prior decisions in State v. Swanson and State v. Gilbert and having further reviewed the newly discovered evidence proffered by Defendants and the arguments submitted in support of the motion, the Court does find and conclude as follows:

1.  The Court in its prior decisions identified the analytical framework under which alcohol breath testing is authorized in the State of Washington.  A few salient points must be recognized.  The Legislature has determined those alcohol levels that constitute a violation of law when operating a motor vehicle in the State and further delegated to the State Toxicologist the duty of selecting which machines are approved for breath testing as well as the methods for the maintenance and operation of said machines.

2.  The Defendant renews the motion to dismiss pursuant to CrRLJ 8.3 based upon the fact that the former manager of the Toxicology Laboratory on occasion did not actually test field simulator solutions and, instead, had another analyst perform the testing for her.  The Court has already indicated that it found this practice reprehensible and entirely unnecessary.  That this conduct occurred, however, does not necessarily vitiate the validity of the solutions so tested or prejudice the defendants.  All of the testing data is readily available and the calculations of alcohol concentration, equivalent vapor concentration and CV can readily be redone after excluding the results of the former manager’s alleged test data.  If, after such recalculation, the results fall outside of the parameters for an acceptable solution, the results of tests utilizing such a solution would be subject to challenge.  Actual prejudice to any specific defendant still has not been established based upon the testing conducted on behalf of the former laboratory manager.


3.  The defendant also renews the motion to suppress pursuant to ER 702 and ER 703 based in large part on the same arguments, albeit with further examples of negligent data entry on worksheets and rejection of data to support such arguments.  The Court in its prior decision noted that there were irregularities at the Toxicology Laboratory regarding the entry of data on worksheets, execution of certifications regarding breath test solutions, validation of software on the computer that calculates mean alcohol concentration, equivalent vapor concentration and standard deviation.  The Court does not condone what appears a lackadaisical approach utilized in the Toxicology Laboratory but notes, once again, that the raw data is available as to each individual solution batch for review and recalculation.  The Court also notes that an ongoing audit is being conducted by Rod Gullberg and Trooper Denton to identify any errors or inconsistencies in these fields and to correct same.  The issue is, whether all breath tests should be suppressed without a showing of any prejudice due to incorrect information that can be identified based on available data where the incorrect information can be corrected (and in the main has been) by simply cross checking the worksheet with the raw data and recalculating values where necessary.  The argument under ER 702 and 703 is that such evidence is not helpful or that the experts lack the expertise to testify regarding the evidence and upon this basis there is no justifiable argument for reliance upon the expert testimony.  The wholesale suppression of all breath tests under this argument flies in the face of defendant’s own admission that many of the identified inconsistencies could have been discovered (and corrected at any time) with “two minutes worth of care” and “a few simple calculation checks.”  In light of the minor nature of many of the errors identified by the defendant and in light of the fact that the audit above referenced has identified these errors and corrected them, the Court does not find that suppression of all breath tests under ER 702 and ER 703 is warranted.  Instead, an individual analysis is appropriate and that, in fact, is precisely what the court in its prior decision has invited.

4.  Additionally, Defendant has raised some new arguments in support of the motion for reconsideration and has, further, identified five solutions that are at issue in this motion.  Those arguments and solutions bear scrutiny and are addressed hereinbelow.

5.  Defendant argues that a weighted mean should be utilized in the Toxicology Laboratory when averaging the results obtained by analysts testing solution batches using headspace gas chromatography as opposed to use of the arithmetic mean.  Defendant has gone to great lengths to establish that such a method is the better scientific practice as it could affect the Equivalent Vapor Concentration of a particular solution in the ten thousandths place and this could affect a breath test result that was very close to the per se legal limit of .08 gm/ml or .15 gm/ml.  The protocol for determining the alcohol concentration simply calls for the averaging of results after rounding the individual test results to four places.  The Court notes that use of arithmetic mean to average results is the method that Dr. Logan was aware was employed by the Toxicology Laboratory at all times that the BAC Datamaster has been in use and that, if absolute scientific certainty was required, the protocol providing for averaging to four places of truncating results (which result in a lower AC result) would also be inappropriate.  The simple fact is that the Toxicologist is entrusted with the function of setting the protocols for simulator solution testing and the State Toxicologist has approved a protocol that calls for rounding, truncating and averaging in certain areas.  The Court is not in a position to redraft the protocols for the Toxicologist since the Legislature has entrusted that function to him.  The use of an arithmetic mean when averaging is not scientifically indefensible and, in those close cases where the use of a weighted mean could have an effect on the outcome of a breath test result, the defense is free to raise the argument.  Without intending a pun, this argument goes to the weight of the evidence and not to admissibility.


6.  The Defendant also argues that each Datamaster machine employed in the field has a bias such that a test result may be affected.  In other words, no two machines are equal and one may read the same sample marginally higher or lower than another.  The factor of machine bias has, however, been recognized by the protocols adopted by the Toxicologist pursuant to statute and a certain level has been found acceptable.  In the instance of those machines where the bias falls within the acceptable range established by the Toxicologist, the argument regarding machine bias goes to the weight of the evidence and not admissibility.

7.  As mentioned above, certain simulator solutions (both Quality Assurance and Field solutions) have been brought to the Court’s attention as having a direct bearing on the cases before the Court.  In other words, such solutions have been employed when calibrating Datamasters or as field simulator solutions used in conjunction with actual breath testing.  The Court will now examine these specific solutions and the evidence concerning them:


a.)  QA solution 05037:  This solution is a Quality Assurance solution and was, therefore, used in calibrating Datamasters.  When testing a solution on the chromatograph, a commercially prepared control sample of a known alcohol value is contemporaneously tested to determine if the chromatograph is reading the results correctly.  At the time this solution was tested, the Toxicologist did not require that the lot number and expiration date of the control should be entered on the worksheet although a place was provided for such recordation.  In testing this solution, the external control information is conspicuously absent.  In testing done by each of the three analysts the control tested at .100 which is an appropriate result for a commercially prepared control sample used for this purpose.  Given the absence of a protocol requiring this information and given the results of the testing on the control, the fact that the information on the control sample’s batch number and expiration date is not recorded does not require suppression of tests performed on machines utilizing QA solution 05037 at this time.  When breath tests performed on machines calibrated with solution 5037 are offered, the Court will require foundational proof of the batch number and expiration date of the Control before admitting such tests.

b.)  QA solution 06028:  When testing this Quality Assurance solution, analyst Lisa Piquette disregarded one set of five test results because they fell outside of the target range and ran another set that fell within the target range.  Ms. Piquette did not take any action to determine why this set of results were inconsistent with the expected results but simply lined out the chromatograms and ran a new set of tests.  At the time, the Toxicologist’s protocols required that the individual test results from each analyst be averaged to determine the AC, EVC and CV.  Ms. Piquette’s rejection of data brings up the concept of “outliers” discussed in the Court’s earlier ruling.  In this instance an entire set of data was discarded without making any attempt to determine what, if any problem existed with regard to the testing equipment of the samples.  When the new set of tests is averaged with the other analysts’ results, the solution batch meets standards.  When the rejected data is averaged with the results, the solution batch does not meet standards established by the Toxicologist.  Further, this is a QA solution used to calibrate Datamaster machines so the importance of proper testing is significant.  The defense has earlier noted that there are times and reasons where data should be discarded due to “outliers.”  In this instance, no reasonable basis for discarding data has been established.  The BAC test results from Datamasters calibrated with QA solution 06028 will be suppressed.


c.)  Field solution 07028:  In certifying this solution analyst Brian Capron discarded a set of five results because one of the five tests had a result that was outside of the expected range.  As with the QA solution 06028, no reason was given for the rejection of the data.  Unlike QA solution 06028 the rejection of data had no perceptible impact on the validity of the solution batch.  If the rejected data was utilized, the average of all analyst test results would be .1007285.  When using the second set of data Capron obtained, the average was .1007428.  In either instance, the AC would be rounded to .1007.  The difference in results was so minute (.001 total for the five tests Capron ran) that this Court is left scratching its head as to why the first set of results were discarded in the first place.  As this is not a QA solution, the Court can find no rational basis for discarding the test results from machines that utilized this solution.


d.)  Field solutions 06029 and 07045:  Sometimes the injectors on gas chromatographs get clogged.  The chromatographs employ an internal standard (propanol) in addition to the control solution discussed above to ensure accuracy of testing.  The Toxicologist’s policies and procedures manual for use of headspace chromatography to analyze for the presence of alcohol provides that the analyst must “verify the presence of the internal standard in each analysis.  To ensure sensitivity the ISTD area must be at least 1000.” (emphasis added).  A low ISTD under these policies and procedures was the reason given by Brian Capron for rejecting a set of data in solution batch #05009.  That appears appropriate as the language used by the Toxicologist is mandatory.  The Defendant argues that sauce for the goose is also sauce for the gander.  If  test results are discarded and the justification is a low ISTD (solution 05009) then the results should also have been discarded for a low ISTD in solutions 06029 and 07045.  The State cannot have it both ways.  In all three solutions noted in this paragraph Brian Capron was the analyst and in all three solutions he came up with an ISTD under 1000 in his blank test.  Solutions 06029 and 07045 were improperly certified.  Breath tests conducted using these solutions will be suppressed.






Dated this 28th day of March, 2008.

___________________________________

______________________________________

David A. Svaren, Presiding Judge


Warren M. Gilbert, Judge
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